
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO:  PFA/FS/92/99 

In the complaint between: 

 

STEPHANUS JOHANNES ROOS Complainant 
 

and  

 

OVS NYWERHEDE PENSIOEN FONDS First Respondent 
BETHLEHEM MOTORS (PTY) LTD Second Respondent 
  
 
 

PRELIMINARY DETERMINATION IN TERMS OF SECTION 30J OF THE PENSION 
FUNDS ACT OF 1956  

 
 

 

1. This is a complaint brought in terms of section 30A of the Pension Funds Act 24 of 

1956 hereafter referred to as the “Act” concerning the computation of complainant’s 

disability benefit. 

 

2. Complainant is Stephanus Johannes Roos, a member of the first respondent and a 

former employee of second respondent. 

 

3. First respondent is the OVS Nywerhede Pensioen Fonds (hereafter referred to as the 

“Pension Fund”), a pension fund duly registered under the Act. 

 

4. Second respondent is Bethlehem Motors (Pty) Ltd (hereafter referred to as the 

“employer”). 

 

5. The complainant is represented by Du Plessis Bosch and Meyerowitz Inc Attorneys 
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and a response has been filed by Sanlam Employee Benefits, the 

administrators of the pension fund, on behalf of first respondent. The second 

respondent is unrepresented and has filed no response. 

 

6. An investigation under my supervision was conducted by my senior investigator, 

Karin MacKenzie. Accordingly, in determining this matter, I have relied exclusively on 

the documentary evidence and written submissions gathered during the course of 

our investigations. 

 

7. The complainant commenced employment with the second respondent on 1 

September 1988 as a financial accountant. It appears from his complaint that he left 

service on the 30 July 1998 due to a medical condition. It is unclear whether this had 

the effect of terminating his employment or not. As a consequence of the 

circumstances in which he left service, he received a disability benefit from the first 

respondent in an amount of R5 292,00 per month. He contends that he is entitled to 

a greater disability benefit than that which he is presently receiving. Specifically he 

states that he is entitled to an amount of R7 840,00 per month, together with a lump 

sum payment equivalent to his annual pensionable salary, an amount of R94 080,00, 

which has not been received. 

 

8. In support of this, his legal representatives have referred me to a booklet entitled 

“Samevatting van die Vernaamste Bepalings van die O.V.S. Nywerhede Pensioen 

Fonds / Groepleweversekeringskema / Voortgesitte-inkomsteskema”. This booklet, 

as the title suggests, is a summary of the entitlements flowing from three funds to 

which the complainant belonged, namely a pension fund, a life assurance scheme 

and an income security scheme. 

 

9. The complainant draws attention to part 6 thereof which reads as follows: 
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Deel 6 – Ongeskiktheidsvoordele 
 

6.1 Wat gebeur as ek geheel en al ongeskik raak om my gereelde beroep verder uit   
te oefen? 

 

6.1.1 ‘n Ongeskiktheidsinkomste gelyk aan die volgende persentasie van u 

maandelikse pensioengewende salaris sal maandeliks aan u betaal word 

beginnende drie maande na erkenning van ongeskiktheid: 

 

(a) gedurende die eerste 21 maande van ongeskiktheid: 100% met ‘n 

maksimum van R10 000 per maand; en 

 

(b) vanaf die derde jaar van ongeskiktheid: 75% met ‘n maksimum 

van R7 500 per maand; en 

 

6.1.2 ‘n enkelbedrag gelyk aan u jaarlikse pensioengewende salaris sal aan u 

betaal word ses maande na datum van erkenning van ongeskiktheid. 

 

Indien u ongekiktheid plaasvind gedurende die 5 jaar voor u normale 

aftree-ouderdom sal die enkelbedrag pro rata verminder word. 

 

10. It is the complainant’s case that at some stage the rules of the scheme must have 

been amended without his knowledge, and that this amounted to an irregularity 

since he was a trustee of the pension fund at the relevant time and ought therefore 

to have had knowledge of the proposed amendment. He asks for an order setting 

aside any decision of the trustees which amended the rules without proper notice, 

as well as an order directing first respondent to pay to him the difference between 

the benefit he actually received and that to which he claims entitlement. 

 

11. It is evident from the first respondent’s response that the pension scheme to which 

the complainant refers is concerned mainly with the provision of retirement benefits, 

and it alleges that there is no provision in the rules of the pension fund for payment 

of a disability benefit. The first respondent contends that the disability benefits are 

regulated by the OVS Nywerhede Voortgesitte-inkomsteskema, under part 4 of 
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which the complainant received his correct entitlement. In view of this, 

the first respondent maintains that this tribunal has no jurisdiction to preside over 

the matter. 

 

12. I have been supplied with a copy of the rules of both the pension fund and the 

income continuation scheme. The rules of the pension fund were amended with 

effect from 1st September 1998 (after the termination of the complainant’s service). 

I have not been given a copy of the rules of the pension fund prevailing prior to the 

complainant’s retirement, but as will become obvious from what appears below, it is 

highly unlikely that the provisions pertaining to the computation of a disability 

benefit would have been contained therein. The only rule in the pension fund that 

refers to termination of service due to ill health is contained in paragraph 7.3, which 

reads as follows:          
 

7.3 Diensbeëindiging weens swak gesondheid 
 

Indien ‘n Lid se diens by die Werkgewer voor die Normale Aftreedatum beëindig word, en na 

die Werkgewer se oordeel geskied dit vanweë die Lid se swak gesondheid, en die Lid dan 

nie op aftreevoordele uit die Fonds geregtig word nie, is hy/sy geregtig op dieselfde opsies as 

dié waarop hy/sy by vrywillige diensbeëindiging geregtig sou wees.  Maar in hierdie geval is 

die voordeel kragtens die verskillende opsies gelyk aan die Lid-Aandeel. 

 
 

13. The rules of the income continuation scheme, however, contain detailed 

provisions for the computation of a disability benefit. The rules in force at the time 

of the commencement of the complainant’s membership of the scheme were 

those promulgated with effect from 1 August 1986. Rule 1(d) of part 4 was 

amended with effect from 1 June 1989 and read as follows:  

 
(d) ”volle ongeskiktheidsinkomste, onderworpe aan die bepalings van hierdie deel in 

verband met bewys van versekerbaarheid – 

 

(i) ‘n bedrag gelyk aan die kleinste van – 
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(aa) 75% van 

die lid se maandelikse salaries; en 

(bb) R7 500, 

 

Min die lidbydraes van die Pensioenfonds; 

 

en 

 

(ii) gedurende die tydperk wat volg op die verstryking van die wagtydperk en 

wat eindig aan die einde van die tydperk van twee jaar beginnende op die 

dag waarop totale ongeskiktheid begin het, ‘n bykommende bedrag gelyk 

aan die kleinste van –  

 

(aa) 25% van die lid se maandelikse salaries; en 

(bb) R2 500, 

 

Waar die lid se maandelikse salaries beteken sy maandelikse salaries van toepassing 

op die jongste datum waarop totale ongeskiktheid begin het;” 

 

14.      This appears to be very close to the benefit to which the complainant feels that 

he is entitled. However, on 27 October 1993 the administrators and underwriters 

of  the OVS Nywerhede funds, Sanlam Employee Benefits, addressed a letter to 

Hennie Combrinck en Seuns, the brokers of the funds, suggesting several 

amendments. Of relevance to the present case is the paragraph pertaining to 

disability benefits, which reads as follows: 

 
 Indien die Skema die voordeel sou wysig sodat die addisionele 25% van die salaris 

per maand gedurende die eerste 2 jaar van ongeskiktheid verval en ‘n lid dus net 

75% van die salaris per maand, met ‘n maksimum van R7 500 per maand kry, sal die 

beraamde koste ten opsigte van groepinkomsteversekering daal van 4.47% tot 3.51% 

van salarisse. 
 

15. Pursuant to this proposed change the rules were duly amended and part 4 of the 

rules of the income continuation scheme which came into effect from 1 March 1994 

includes a new definition of full disability income, which reads as follows: 
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Volle omgeskiktheidsinkomste, onderworpe aan die bepalings van hierdie deel in 

verband met bewys van versekerbaarheid, ‘n bedrag gelyk aan die kleinste van –  

 

(a) 75% van die lid se maandelikse salaries; en 

(b) R7 500, 

 

Min die lidbydraes aan die Fonds, waar die lid se maandelikse salaris beteken sy 

maandelikse salaris wat ooreenkomstig die omskrywing van “salaris” in deel 2 op die 

jongste datum waarop ongeskiktheid begin het, gegeld het; 

 

16. This does indeed appear to be the provision under which the complainant is 

receiving his benefit. According to the calculation annexed to the first respondent’s 

papers the complainant’s benefit is computed as follows: 

 
    (Salaris x % Voordeel) – Afgestane Lidbydraes 

      R7 840,00 x 75% - R588,00 = R5 292,00 

 

17. The clear inference from the above is that the information concerning disability 

benefits appearing in the summary of the three schemes referred to by the 

complainant must have derived from the income continuation scheme, not the 

pension fund, and the question accordingly arises whether I have jurisdiction to 

entertain a complaint against an income continuation scheme. 

 

18. Section 30D of the Pension Funds Act of 1956 provides: 

 
The main object of the Adjudicator shall be to dispose of complaints lodged in terms of 

section 30A(3) of this Act in a procedurally fair, economical and expeditious manner. 

 

Section 1 defines a complaint to mean a complaint of a complainant relating to the 

administration of a fund, the investment of its funds or the interpretation and 

application of its rules. 
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The expression fund is defined to mean a pension fund organisation.  The 

expression pension fund organisation is in turn defined to mean: 

 
 (a) any association of persons established with the object of providing annuities or lump 

sum payments for members or former members of such association upon their 

reaching their retirement dates, or for the dependants of such members or former 

members upon the death of such members or former members; or 

 

 (b) any business carried on under a scheme or arrangement established with the object 

of providing annuities or lump sum payments for persons who belong or belonged to 

the class of persons for whose benefit that scheme or arrangement has been 

established, when they reach their retirement dates or for dependants of such 

persons upon the death of those persons; 

 

and includes any such association or business which in addition to carrying on 

business in connection with any of the objects specified in paragraph (a) or (b) also 

carries on business in connection with any of the objects for which a friendly society 

may be established, as specified in section 2 of the Friendly Societies Act, 1956, or 

which is or may become liable for the payment of any benefits provided for in its 

rules, whether or not it continues to admit, or to collect contributions from or on 

behalf of, members; 

 

19. To determine whether or not the income continuation scheme falls within the 

definition of a pension fund organisation, the first question to ask is whether the 

business carried on under the scheme or arrangement provides as its prime 

objective, the provision of benefits on retirement.  The provision of benefits provided 

under an income continuation scheme such as the one under discussion are 

benefits prior to retirement only.  The benefits specifically cease on retirement.  This 

is confirmed by rule 2 of Part 4, which limits the benefit to persons who have not yet 

reached the age of 65. The second question to be asked is whether the association 

or business carries on or includes a friendly society business.  This test can only 

apply if the first test succeeds.  Since the first test failed, the second test falls away. 

 In other words, before the scheme could be considered a pension fund 

organisation, it is not sufficient for it to carry on the business of a friendly society on 
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its own, it must also carry on the business of providing retirement 

benefits.  As the income continuation scheme does not do this, it cannot be 

considered to be a pension fund organisation. 

 

20. I am therefore persuaded that since the claim appears to relate to an organisation 

which is not a pension fund organisation I do not have jurisdiction in the matter. 

 

21. Since it is the complainant’s case that his entitlements flowed from a previous set of 

rules which are not presently before me, the order I am about to make will be in the 

form a preliminary ruling. Whilst on the evidence before me the overwhelming 

probability is that the complainant  has confused the entitlements flowing from the 

pension fund and the income continuation scheme respectively, I am of the view that 

he ought to be given the opportunity to direct me to the specific rule in the pension 

fund under which he claims his entitlement, if such in fact exists. 

 

22. I accordingly make the following order: 

 

22.1 A rule nisi is hereby issued calling upon all interested parties to show cause 

within 21 days of date of this determination why an order dismissing the 

complaint should not be made. 

 

 

 

DATED at Cape Town this 20 day of JUNE 2001. 

 

 

_____________________________ 

John Murphy 
Pension Funds Adjudicator 
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